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TCP—Should You Litigate?
By Alexander Leff

I

N JULY 2017, THE CALIFORNIA
STATE Water Resources Control
Board (SWRCB) adopted a Maximum
Contamination Level (MCL) of five
parts per trillion (ppt) of the man-made
chemical 1,2,3-trichloropropane (TCP).
Compliance will begin in January 2018,
when all community water systems and
non-transient, non-community water
systems must begin quarterly testing of
their drinking water for TCP. A water
provider will be deemed to be out of
compliance if its running annual average
of four quarterly tests equals or exceeds
five ppt. A provider with a single test
above 20 ppt will be deemed immediately
out of compliance. SCWRCB also adopted
a detection limit for reporting five ppt
and declared granular activated carbon
the best available technology to remove
TCP from water.

Table 1: Past and pending TCP cases.
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History
TCP entered California’s groundwater primarily through agricultural pesticides used extensively by farmers from
the late 1940s through the 1980s to control
nematodes, microscopic worms that harm
plant roots and reduce plant growth. The
farmers were never informed that the
pesticides contained TCP as an impurity or that using them could contaminate
their groundwater with a chemical that is
harmful to humans. Manufactured solely by Shell (D-D) and Dow (Telone), the
pesticides were injected into the ground
where they transformed into a gas that
spread outward and downward, fumigating the soil.

Product Litigation Strategy
Employing a product litigation
strategy, more than 40 water providers

have already initiated lawsuits against
Shell and Dow to recover the costs of
removing TCP from their drinking water.
The water providers generally allege that:
1. D
 -D and Telone were defective products that caused injury to their drinking water, enough to establish the
companies’ liability. Under California law, a product has a defect if it
fails to perform safely when used in
its intended way, and manufacturers,
distributors, and retailers are liable if
that defect causes injury in the course
of that intended use.
2. 
The manufacturers sold a product
whose risks outweighed its utility,
claims substantiated with data from
the state-mandated test of the communities’ drinking water. For some
products, the case can be made that
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the benefits of the product outweigh
the risk of negative effects. But in this
case, the benefits of the pesticides to
the farmers would have been just as
strong without the defect. TCP was an
unnecessary impurity that could have
been removed at minimal cost.
3. The products had a history of misleading labeling, withholding information on adverse impacts. Specifically,
product labels did not disclose the
presence of TCP, which meant that
farmers used the products without
knowing the risk of groundwater contamination.
Thus far, Shell and Dow have paid
to settle eight lawsuits regarding TCP
contamination and one jury awarded $22
million in damages to the City of Clovis
against Shell. Another jury in Redlands
returned a defense verdict (a verdict of
no liability) to Shell, meaning the plaintiff, the City of Redlands, did not prove
its case. The vast majority of TCP cases,
however, are waiting their turn in court
or litigators are weighing the options of a
settlement.

Where We Are Now
Shortly after the first cases were
filed in 2005, TCP litigation was consolidated in a Judicial Council Coordinated
Proceeding in San Bernardino County
Superior Court (the first case filed in
the coordinated proceeding was in San
Bernardino Superior Court). Mass cases
involving a common issue in California
are often consolidated in a coordinated proceeding so that pretrial discovery
(the process to uncover evidence), case
management, and procedural motions

are in front of one judge. This promotes
convenience, helps ensure uniformity of
outcomes, and conserves judicial resources. Nonetheless, until recently, TCP cases
have moved slowly, progressing sequentially in the order in which they were
filed. The slow pace was in part a function of the defendants’ argument that the
cases were premature because California
had not established an MCL. Recently
geographic grouping of cases has enabled
them to move through the discovery process together.

Procedures
The litigation process is initiated
when a law firm and water provider enter into a legal services agreement. Typically these TCP cases have been handled
on a contingency basis wherein the community incurs no upfront costs. If the
case is successful, the client reimburses
the law firm’s costs and pays it a percentage of the settlement. Communities
do not have to take on any financial risk
while exploring and pursuing cost-recovery options.
It should be noted that it benefits
water providers to maintain good
relations with local community members,
especially farmers, who can provide
information helpful to the litigation.
Local farmers whose fields are closest
to contaminated wells often provide
invaluable information about the use of
TCP-containing fumigants.
The parties in at least six pending cases scheduled mediation in September and
October 2017 with the goal to reach an
agreed-upon monetary settlement of the
claims and avoid a costly and uncertain
trial. Adoption of the MCL may prompt

speedier resolution since Shell and Dow
previously argued it was impossible to
assess what level of TCP would constitute
damages.
Although litigation can be time-consuming, with resolution (and dollars)
coming years after filing suit, communities should not be reluctant to sue the parties responsible for TCP contamination.
Many of the communities with TCP in
their drinking water are disadvantaged
and cannot afford costs associated with
compliance, whereas Shell and Dow are
in a much better position to fund MCL
compliance, and the law holds them responsible for causing the problem. Time
is of the essence, however, to take legal
action. Lawsuits brought too late after the
discovery of the TCP problem could risk
dismissal by the court under the threeyear statute of limitations. Moreover,
given the ever-growing list of cases being
filed, it is also important for a community
to secure its place in the coordinated proceeding.
Water providers should begin exploring how they can best address their
TCP contamination. Will they need to remove wells from service, drill new wells,
install treatment facilities, and/or purchase alternative sources of water? Will
they be able to blend water sources to
achieve compliance? Engaging in litigation to recover TCP treatment costs is but
one of several steps water providers can
take. Because litigation does not progress rapidly, and because court verdicts
or settlements may only pay part of the
costs of complying with the MCL, utilities should also explore other financing
options, such as grants, bonds, and rate
increases.S

Figure 1: Litigation Process
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TIME IS OF
THE ESSENCE
Explore your legal
opঞons to recover
TCP contaminaঞon
clean up costs today!
With California’s adop�on of a 5 ppt MCL for TCP, California u�li�es will be hard
pressed to secure funding and achieve compliance.
California u�li�es might be able to pursue aﬃrma�ve li�ga�on against the
manufacturers of the products that have contaminated their water supplies. As
a leader in aﬃrma�ve drinking water contamina�on li�ga�on, SL Environmental
Law Group has a record of successfully partnering with u�li�es to recoup costs
associated with removing TCP from their drinking water.
Contact us today at 415.348.8300 or info@slenvironment.com to learn more
about your legal op�ons to shi� TCP treatment costs from your ratepayers to the
responsible polluters.

SL Environmental Law Group | 201 Filbert Street, Suite 401, San Francisco, CA 91433
info@slenvironment.com | www.slenvironment.com
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